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In the Court of Appeals of the District of Columbia. 


No. 2374. 

Thomas H. McKee, Appellant, 
vs. 

District National Bank. 


a Supreme Court of the District of Columbia. 

At Law. No. 53612. 

i 

District National Bank, a Corporation, Plaintiff, 

vs. 

Thomas H. McKee, Samuel H. Moore, The Samuel H. Moorb 

Co., a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed, and 
proceedings had, in the above-entitled cause, to wit: 


1 Declaration . 

Filed May 18, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53612. 

District National Bank, a Corporation, Plaintiff, 

against 

Thomas H. McKee, Samuel H. Moore, The Samuel H. Moore 

Co., a Corporation, Defendants. 

The plaintiff District National Bank, a corporation, sues the de¬ 
fendants, Thomas H. McKee, Samuel H. Moore and The Samuel H. 
Moore Company, a corporation, for money payable by the said de¬ 
fendants to the said plaintiff for that—Whereas heretofore to wit 
1—2374a 
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on the second day of January nineteen hundred and ten at the City 
of Washington in the District of Columbia the defendant Thomas 
H. McKee by his promissory note bearing said date and now over¬ 
due and unpaid promised to pay to the order of the defendant The 
Samuel H. Moore Company on demand the sum of eleven hun¬ 
dred and ninety dollars at No. 522 Colorado Building, Washington, 
D. C. with interest at the rate of six per cent per annum until paid 
and delivered the said note to the defendants Samuel H. Moore 
and The Samuel H. Moore Company; and the said defendants, 
Samuel H. Moore and The Samuel H. Moore Company, at the 
place aforesaid, afterwards and before the maturity of the said 
note endorsed and delivered the said note to the plaintiff 

2 District National Bank which became and remains the legal 
holder and owner of said note and has duly made demand 

upon the defendant Thomas H. McKee for payment of same, but 
the said note has been dishonored and not paid and protest de¬ 
mand and notice of nonpayment were at the time of the endorse¬ 
ment and delivery of said note by the defendant Samuel H. Moore 
and The Samuel H. Moore Company expressly and in writing upon 
the back of said note waived by the said defendants Samuel H. 
Moore and The Samuel H. Moore Company. 

Yet the defendants though thereunto often requested did not 
pay the amount of said note or any part of the same, nor have 
they nor has either of them paid the same or any part thereof but 
the same remains wholly due and unpaid to the damage of the 
plaintiff in the sum of eleven hundred and ninety dollars with 
interest from the second day of January nineteen hundred and ten 
at the rate of six per cent, per annum. And the said plaintiff claims 
on account of the premises the sum of eleven hundred and ninety 
dollars, with interest thereon at the rate of six per cent, per annum 
from the second day of January nineteen hundred and ten, together 
with the costs of this suit, and therefore he brings his suit. 

II. And the said plaintiff further sues the said defendants for 
other money payable by the said defendants to the said plaintiff 
for goods sold and delivered by the said plaintiff to the said de¬ 
fendants ; and for work done and materials provided by the 
said plaintiff for the said defendants at their request; and 

3 for money lent by the said plaintiff to the said defendants; 
and for money paid by the said plaintiff for the said defend¬ 
ants at their request; and for money received by the said defendants 
for the use of the said plaintiff; and for money found to be due to 
the said plaintiff from the said defendants upon accounts stated 
between them. And the said plaintiff claims on account of the 
premises, the sum of eleven hundred and ninety dollars, with in¬ 
terest thereon at the rate of six per cent, per annum from the second 
day of January nineteen hundred and ten, together with the costs 
of this suit, and therefore he brings his suit. 

CHARLES F. CARUSI, 

Attorney for Plaintiff, 
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Particulars of Demand . 

(Copy.) 

******* 

Promissory Note. 

Roberts’ Blank No. 10. 

Wm. F. Roberts Company, Publishers, 1413 New York Ave., 

Washington, D. C. 

$1190.00. Washington, D. C., January 2, 1910. 

On demand after date, for value received I promise to pav to 
The Samuel H. Moore Company or order, the sum of One Thou¬ 
sand One Hundred and Ninety Dollars, at 522 Colorado Bldg., 
Washington, D. C. with interest at the rate of six per centum per 
annum until paid. 

No. —. 

Due-. . 

THOMAS H. McKEE, 

Warden U. 8 . Jail. 

4 (Endorsed:) Samuel H. Moore Co., Samuel H. Moore, 

for deposit to the credit of The Samuel H. Moore Com¬ 
pany per Samuel H. Moore, President, for value received * * * 
hereby guarantee the payment of the within note and any renewal 
of same, and hereby waive protest, demand and notice of nonpay¬ 
ment thereof, Samuel H. Moore Co., Samuel H. Moore. 


Affidavit of Merits. 

District of Columbia, 

City of Washington, 89: 

Before me, a duly commissioned notary public in and for the 
District of Columbia personally appeared J. Castle Ridgway, who 
being duly sworn, deposes — on oath says that he, the said affiant is 
and at all times hereinafter was the cashier of the plaintiff bank 
and as such is familiar with the business transactions of the said 
bank and particularly the transaction hereinafter mentioned and 
set forth and affiant makes this affidavit as agent for the District 
National Bank which is named as plaintiff in the declaration in 
the above-entitled cause, which declaration is hereunto attached and 
wherein Thomas H. McKee, Samuel H. Moore and The Samuel H. 
Moore Company, a corporation are named as defendants. 

That the said plaintiff’s cause of action herein arises upon a writ¬ 
ten promissory note for the sum of One Thousand One hundred 
Ninety Dollars ($1190), with interest at the rate of six per cent. 
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per annum, dated January 2, 1910 payable on demand at the 
Colorado Building, Washington, D. C. which said note is 

5 signed by Thomas H. McKee as maker thereof and is in 
favor of the defendant The Samuel H. Moore Co. as payee 

and is successively endorsed by the said Samuel H. Moore and The 
Samuel H. Moore Company the endorsement of the defendant cor¬ 
poration as The Samuel H. Moore Company being made by Samuel 
H. Moore who at the time of making said endorsement was presi¬ 
dent of said company duly authorized to make said endorsement on 
Behalf of the said defendant. 

That the said note before the maturity thereof was delivered to 
the District National Bank by the said Samuel H. Moore and was 
by said District National Bank discounted to the credit of The Sam¬ 
uel H. Moore Company and the money paid to the said Samuel H. 
Moore Company. 

That upon the maturity of said note the District National Bank 
caused the same to be demanded of the defendant Thomas H. Mc¬ 
Kee and notice of demand, dishonor and protest were waived in 
writing upon the back of said note by The Sameul H. Moore Com¬ 
pany and the defendant Samuel H. Moore but no part of the amount 
of said note has ever been paid to the District National Bank either 
by the maker or by any of the endorsers of said note. 

That affiant is well acquainted with the signature of the defendant 
Thomas H. McKee and of his own knowledge avers that the name 
of the said McKee upon said note is the true and genuine signature 
of the defendant Thomas H. McKee. 

That affiant is well acquainted with the signature of Samuel H. 
Moore and of his own knowledge avers that the endorsement of 
The Samuel H. Moore Company is in the handwriting of 

6 the said Samuel H. Moore and the endorsement Samuel H. 
Moore is the true and genuine signature of said defendant 

Moore. 

That affiant knows of his own knowledge that Samuel H. Moore 
was at the time of said endorsement by him as president of the 
defendant, The Samuel H. Moore Company the president of said 
company and authorized to endorse the name of said company 
upon said note. 

Wherefore affiant savs that the plaintiff claims that there is justly 
due to the said plaintiff from the said defendants on account of the 
premises the sum of One Thousand One Hundred Ninety Dollars 
($1190.), with interest thereon at the rate of six per cent, per an¬ 
num from the second day of January, 1910 together with the costs 
of this suit exclusive of all set offs and just grounds of defense. 

j J. CASTLE RIDGWAY. 

Subscribed and sworn to before me this 17 day of May, 1911. 

GEORGE O’DONNELL, * 

[seal.] Notary Public, D. C. 
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Separate Pleas of Thomas H. McKee . 

Filed June 9, 1911. 

* * * * * * * 

1. The defendant, Thomas H. McKee, for separate plea 

7 denies each and every material allegation of the plaintiffs 
declaration, and says he did not promise in the manner and 

form alleged therein. 

2. And for further and separate plea the defendant, Thomas H. 
McKee, states that the plaintiff, the District National Bank, was 
not at the time of the commencement of this suit nor prior thereto, 
the legal owner and holder of the promissory note sued on and 
described in the declaration and bill of particulars, with title to a 
cause of action thereon against this defendant as alleged in said 
declaration, the said plaintiff being without ownership, authority, 
power, right and capacity to maintain this suit on said note against 
this defendant. 

3. And for further and separate plea, the defendant, Thomas H. 
McKee, states that the plaintiff, the District National Bank, was 
not at the time of the commencement of this action at law, nor 
prior thereto, the legal owner and holder of the said promissory 
note sued on and described in the declaration and bill of particulars 
and is not for that reason the proper and real party plaintiff in 
interest in this suit thereon as against this defendant. That pay¬ 
ment of said note has never been demanded of this defendant, 
Thomas H. McKee at any time nor at any place by said plaintiff, 
nor by Samuel H. Moore, nor by The Samuel H. Moore Co., nor 
by any person representing any of them, as erroneously alleged 
in the declaration. 

4. And the said Thomas H. McKee who is made a de- 

8 fendant herein jointly with Samuel H. Moore and The Sam¬ 
uel H. Moore Co., for further and separate plea, shows to the 

Court that even if the plaintiff were the real party in interest the 
said Thomas H. McKee is not suable jointly with the other defend¬ 
ants named herein with him, for the reason that said McKee is 
alleged to be the maker of the promissory note so sued on by the 
plaintiff, who is not the legal owner and holder of said note as 
against said McKee, while the Samuel H. Moore Co. and Samuel H. 
Moore, the alleged co-defendants are simp'y guarantors in writing 
on the said note and should be sued separately on their guarantee 
and not jointly with said McKee. 

5. Ana for further and separate plea the defendant, Thomas H. 
McKee states that it is shown upon the face of the record and by 
the declaration and bill of particulars that the Samuel H. Moore 
Co. is the legal owner and holder of said promissory note sued on 
herein, which was deposited with the plaintiff-bank to the credit 
of said Samuel H. Moore Co. with a guaranty of payment written 
thereon, but without transferring the title and ownership of said 
note to the plaintiff. 
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Wherefore the said defendant, Thomas H. McKee, prays for a 
judgment dismissing this case as to himself, and for costs. 

HEBER J. MAY, 
Attorney for Thomas H. McKee . 

t 


9 Affidavit of Defense. 

Filed June 9, 1911. 

♦ * * * * * * 

District of Columbia, ss: 

Thomas H. McKee being duly sworn upon his oath says that he 
has been sued as a defendant in this case and makes this affidavit 
in behalf of his separate defense, and says that plaintiff is not en¬ 
titled to recover judgment against him in any sum whatever upon 
the allegations of the declaration for the following reasons: 

Because said defendant is not indebted to the plaintiff in the sum 
claimed in the declaration or in any sum whatever, for the reason 
that said plaintiff was not at the date of the commencement of this 
suit and is not now the legal owner and holder of the promissory 
note sued on in this case and described in the declaration and bill 
of particulars, with right and title to a cause of action thereon 
against this defendant; and for the further reason that the plaintiff 
not being the legal owner and holder of said promissory note at any 
time against this defendant is not the real party plaintiff in interest 
to institute, maintain, and obtain a judgment thereon against this 
defendant, Thomas H. McKee, who is in no manner liable to said 
plaintiff as alleged in the declaration. 

And the said Thomas H. McKee further states that it is alleged 
in the declaration that he is the maker of the promissory note sued 
on, while the bill of particulars shows that the Samuel H. 

10 Moore Co. and Samuel H. Moore, the co-defendants, are not 
transferers to the plaintiff of the note but guarantors of the 

payment of the note wffiich is simply deposited with the plaintiff- 
bank to the credit of Samuel H. Moore Co. with said guarantee of its 
payment, which makes the defense of a misjoinder of parties de¬ 
fendant. 

THOMAS H. McKEE. 

Subscribed and sworn to before me by Thomas H. McKee who 
personally appeared before me and is personally well known to me, 
this 8th day of June, A. D., 1911. 

Witness my hand and seal. 

[seal.] RAYMOND B. DICKEY, 

Notary Public. 

HEBER J. MAY, 

Attorney for Thomas H. McKee. 




THOMAS H. MC KEE VS. DISTRICT NATIONAL BANK. 7 


Motion for Judgment \mder 73 d Rule . 

Filed June 12, 1911. 

******* 

Now comes the plaintiff District National Bank and moves the 
Court for judgment under the 73d Rule against the defendant 
Thomas H. McKee for want of sufficient affidavit of defense. 

CHARLES F. CARUSI, 

PHff- Afty. 

11 Heber J. May, Esq., Attorney for Thos. H. McKee, Kellogg 

Bldg., Washington, D. C. 

Dear Sir: Please take notice that I will call the above motion to 
the attention of the Justice holding Circuit Court to whom said mo¬ 
tion may be assigned on Friday June 16, 1911, at ten o’clock or 
as soon thereafter as counsel may be heard. 

CHARLES F. CARUSI, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, October 6, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Upon consideration of the plaintiff’s motions filed herein for 
judgment against said defendants under the 73d Rule, for want 
of sufficient affidavits of defense, it is ordered that said motions be, 
and they are hereby granted. 

Therefore, it is considered that the plaintiff herein recover against 
the defendants herein, the sum of Eleven hundred and ninety dol¬ 
lars ($1190.) with interest thereon at the rate of six (6) 

12 per cent per annum from the 2nd day of January 1910, 
being the money payable by said defendants to the plaintiff, 

by reason of the premises, together with the costs of suit, to be taxed 
by the Clerk, and have execution thereof. 

Wednesday, October 11, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

Now comes here as well the plaintiff by its Attorney Mr. Charles 
F. Carusi, as the defendant Thomas H. McKee by his Attorney Mr. 
Heber J. May; whereupon, said defendant Thomas H. McKee by 
his Attorney in open Court, notes an appeal in this cause to the 
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Court of Appeals of the District of Columbia, and, upon motion, 
the penalty of the bond, on said appeal, to act as a Supersedeas is 
hereby fixed in the sum of Two thousand dollars ($2,000.) or, in 
lieu thereof, a cost bond in the sum of one hundred dollars ($100.) 

Memorandum. 

October 27, 1911.—Appeal bond approved and filed. 

13 Directions to Clerk for Preparation of Transcript of Record. 

Filed October 27, 1911. 

♦ * * * * * * 

It is hereby stipulated by and between the District National 
Bank, the plaintiff, and Thomas H. McKee, the defendant, through 
their respective counsel, that the transcript of the said cau&e on ap¬ 
peal to the Court of Appeals of the District of Columbia may in¬ 
clude the following papers: 

1. The declaration of the District National Bank, the plaintiff. 

2. The bill of particulars of the plaintiff. 

3. Plaintiff’s affidavit of Merits. 

4. Separate pleas of Thomas H. McKee, defendant. 

5. Affidavit of Defense of Thomas H. McKee, defendant. 

6. Motion of plaintiff, the District National Bank, for judgment 
under the 73d Kule against the defendant, Thomas H. McKee, and 
notice thereof to the counsel of said McKee. 

7. Judgment againu the delenaant, Thomas H. McKee. 

8. Oruer allowing appeal to Court of Appeals, D. C., in open 
Court and fixing bond on appeal. 

CHAS. F. CARUSI, 

Attorney for Plaintiff. 
HEBER J. MAY, 

Attorney for Defendant, Thomas H. McKee. 


14 Assignment of Errors. 

Filed Dec. 11, 1911. 

In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

At Law. No. 53612. 

District National Bank, a Corporation, Plaintiff, 

against 

Thomas H. McKee et al. 

Now comes Thomas H. McKee and shows to the Court that he 
has been aggrieved by the judgment of the Court below rendered 
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against him and prays that the said cause may be reviewed and the 
judgment rendered therein reversed, and assigns as reasons therefor 
the following: 

1. That the Court below erred in overruling the second plea of 
said defendant to the declaration of the plaintiff and thereby hold¬ 
ing that the said plaintiff, the District National Bank, a corporation, 
was the owner of the note sued on and described in plaintiff’s dec¬ 
laration and was the property of the said plaintiff with title to cause 
of action thereon against the defendant Thomas H. McKee. 

2. That the Court below erred in overruling the third plea of 
the defendant to the declaration of the plaintiff, thereby holding 
that the plaintiff was the legal owner and holder of the note sued 
on and described in the plaintiff’s declaration and also that the 
said plaintiff was the real and proper party plaintiff in interest to 
institute and maintain this suit against the defendant Thomas H. 
McKee, when as a matter of fact and law said note was the legal 

property of the Samuel H. Moore Company, a corporation, 
15 which held the sole right to a cause of action thereon. 

3. That the Court below erred in holding that the facts 
in the record show that any demand was ever made upon the de¬ 
fendant Thomas H. McKee for the payment of said note which is a 
note payable on demand after date. 

4. That the Court below erred in holding that the plaintiff, The 
District National Bank, a corporation, was the legal holder and 
owner of the note sued on and described in the plaintiff’s declara¬ 
tion by proper and legal endorsement thereon by the said The 
Samuel H. Moore Company, a corporation, and Samuel H. Moore, 
and in holding that the written statement on the back of said note 
was anything more than a statement for the deposit of said note to 
the credit of the said The Samuel H. Moore Company, a corporation, 
and Samuel H. Moore, with their guarantee for the payment of the 
same. 

Respectfully submitted, 

HEBER J. MAY, 
Attorney for Thomas H. McKee. 


16 Additional Assignment of Errors. 

Filed December 12, 1911. 

i 

* v * * * * * 

Comes now Thomas H. McKee and files as additional assignments 
of error herein which he has numbered 6 and 6 as follows: 

5. The Court below erred in holding the declaration, bill of par¬ 
ticulars and affidavit of merits sufficient and in entering judgment 
thereon in favor of the District National Bank, a corporation, the 
plaintiff, upon the record in said case. 

6. The Court below erred in overruling the pleas of the defendant, 
Thomas H. McKee, and in holding the affidavit of defense of said 

2—2374a 
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Thomas H. McKee, defendant, insufficient and in entering judg¬ 
ment against him upon the record in the case. 

Respectfully submitted, 

HEBER J. MAY, 
Attorney for Thomas H. McKee . 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in Cause No. 53612 at Law, wherein 
District National Bank, A Corporation, is Plaintiff and Thomas H. 
McKee, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of December, 1911. 


[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 


Endorsed on cover: District of Columbia Supreme Court. No. 
2374. Thomas H. McKee, appellant, vs. District National Bank. 
Court of Appeals, District of Columbia. Filed Dec. 12, 1911. 
Henry W. Hodges, Clerk. 
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IN THE 

Court of Appeals, District of Columbia 



THOMAS H. McKEE, 

Appellant , 

No. 2374 . 

DISTRICT NATIONAL BANK, 

Appellee. 

Appeal from the Supreme Court of the District of Columbia. 

BRIEF FOR APPELLANT. 

Statement. 

An action was brought in the Court below by the 
District National Bank, a corporation, against Thomas H. 
McKee, the present appellant, and Samuel H. Moore and 
The Samuel H. Moore Company, a corporation, on a note 
made by said McKee for $ 1,190 with six per cent, interest 
until paid and payable “on demand after date,” namely, 
January 2 , 1910 , to The Samuel H. Moore Company or 
order (Rec., pp. 1 , 2 ). 

On the back of the note (no date) appears the written 
statement as follows: 

“Samuel H. Moore Co., Samuel H. Moore, for 
deposit to the credit of the Samuel H. Moore Com¬ 
pany per Samuel H. Moore, President, for value 



received.hereby guarantee the payment of the 

within note and any renewal of same, and hereby 
waive protest, demand and notice of non-payment 
thereof. 

“Samuel H. Moore Co., Samuel H. Moore.” 

(Rec., p. 3 .) 

It is shown on the face of the record by the declaration 
and bill of particulars, that the negotiable promissory note 
sued on in this case was not indorsed over to, or assigned 
to, or otherwise transferred to the District National Bank 
as alleged, so as to pass title to it with right to a cause of 
action against appellant or to sue him thereon. It was 
only deposited with the appellee bank to the credit of The 
Samuel H. Moore Company, its owner and holder, with a 
guarantee of payment written on its back, if properly 
signed, for value received, without mentioning any name 
in such statement or guarantee, or naming anybody as 
indorsee (Rec., p. 3 ). 

The allegations in the declaration are that the note was 
indorsed and delivered to the District National Bank, the 
appellee, “before the maturity of said note,” by The 
Samuel H. Moore Company (Rec., p. 2 ). The written 
statement of The Moore Company on the back of the 
note, if properly signed, which is questioned, and which 
is claimed to be an indorsement of the ownership of the 
note to the bank, and controverted by the pleas, does not 
sustain the allegations, but the contrary. No dates are 
fixed for any of these transactions, nor is the name of an 
indorsee given (Rec., p. 2 ). The written statement is by 
reason of its silence and uncertainty on this point, a denial 
of, and antagonistic to, the said allegations of indorsement 
in the declaration. The record shows a contradiction 
therefore on this most important and vital point, between 
the declaration and the bill of particulars in the case. 



There is no way to determine due course for lack of dates 
in these transactions. 

The Court’s attention is called to the peculiar facts 
surrounding the note and the statement on the back of 
the note. Samuel H. Moore does not appear to have had 
any individual connection with, or interest in, the McKee 
note. He was, it is alleged, the President of the Samuel 
H. Moore Company, the payee in the note. His name 
first appears in the body of the writing on the back of the 
note as President of the Moore Company, and the signa¬ 
ture to the writing which is alleged to be and relied on as 
an indorsement, is as follows: “Samuel H. Moore Co., 
Samuel H. Moore.” If the name Samuel H. Moore 
Company is not signed to the writing by someone with 
authority to do so it is without force or effect for any 
purpose whatever. If Samuel H. Moore intended to sign 
the Company’s name by himself as President, he failed 
to do so, and there is no proper binding, or legal signature 
of said Company to such writing. The District National 
Bank has treated him both as an official of The Moore 
Company for the purpose of establishing the alleged 
indorsement of the note, and as an individual person by 
reason of the same signature, and has made him a party 
defendant individually to this action, and treated him 
as such in the declaration (Rec., p. i), and affidavit of 
merits (Rec., pp. 3 , 4 ). It is submitted that there is 
no such signature of The Samuel H. Moore Company at¬ 
tached to the writing on the note as makes it binding as an 
indorsement on the appellant for any purpose, or upon 
The Samuel H. Moore Company. 

The District National Bank, appellee, relies solely, as 
shown by the allegations of its declaration and bill of 
particulars, upon the statement on the back of the note, 
above set forth, for the ownership and title to said note 
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by indorsement and rests its rights to maintain this cause 
of action thereon (Rec., p. 2 ). The affidavit of merits in 
a rambling and uncertain way substantially follows the 
allegations of the declaration, but says the note was 
discounted to the credit of The Samuel H. Moore Company 
(Rec., p. 4 ). The affidavit is not sufficient under the 
73 d Rule to sustain a judgment and does not comply with 
that Rule. See under assignment 5 . 

It is alleged in the declaration that payment of said note 
was demanded of Thomas H. McKee, the appellant, but 
the date and place of the alleged demand and name of 
the person making it are not set out (Rec., p. 2 ). 

Issue is joined by the separate pleas of the appellant, 
McKee, to the allegations of the declaration and supported 
by an affidavit of defense, to the effect that the District 
National Bank, appellee, is not and never was, the legal 
owner and holder of said note with the right to maintain 
this action thereon, but that The Samuel H. Moore Com¬ 
pany is the owner and holder of said note and the proper 
party in interest to sue thereon; and that the District 
National Bank is not the proper party plaintiff in interest 
in this suit; and issue is also joined upon the question of 
the alleged demand (Rec., pp. 5 , 6 ). 

At this stage of the proceedings the District National 
Bank by counsel moved for a judgment against Thomas 
H. McKee alone under the 73 d Rule, and at the hearing 
the Court below rendered judgment against McKee (Rec., 
p. 7 ), and from that judgment this appeal has been taken 
to this Court (Rec., pp. 7 - 8 ). It will be observed that 
judgment was entered against The Samuel H. Moore 
Company and Samuel H. Moore. How this could be 
done we do not understand for they were not parties to 
the motion or the proceeding. 



Assignment or Errors. 


i . That the Court below erred in overruling the second 
plea of said defendant to the declaration of the plaintiff 
and thereby holding that the said plaintiff, the District 
National Bank, a corporation, was the owner of the note 
sued on and described in plaintiff’s declaration and was 
the property of the said plaintiff with title to cause of 
action thereon against the defendant Thomas H. McKee. 

2 . That the Court below erred in overruling the third 
plea of the defendant to the declaration of the plaintiff, 
thereby holding that the plaintiff was the legal owner and 
holder of the note sued on and described in the plaintiff’s 
declaration and also that the said plaintiff was the real 
and proper party plaintiff in interest to institute and main¬ 
tain this suit against the defendant Thomas H. McKee, 
when as a matter of fact and law said note was the legal 
property of the Samuel H. Moore Company, a corporation, 
which held the sole right to a cause of action thereon. 

3 . That the Court below erred in holding that the facts 
in the record show that any demand was ever made upon 
the defendant Thomas H. McKee for the payment of said 
note which is a note payable on demand after date. 

4 . That the Court below erred in holding that the plain¬ 
tiff, The District National Bank, a corporation, was the 
legal holder and owner of the note sued on and described 
in the plaintiff’s declaration by proper and legal endorse¬ 
ment thereon by the said The Samuel H. Moore Company, 
a corporation, and Samuel H. Moore, and in holding that 
the written statement on the back of said note was any¬ 
thing more than a statement for the deposit of said note 
to the credit of the said The Samuel H. Moore Company, 
a corporation, and Samuel H. Moore, with their guarantee 
for the payment of the same. 
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5 - The Court below erred in holding the declaration, 
bill of particulars and affidavit of merits sufficient and in 
entering judgment thereon in favor of the District National 
Bank, a corporation, the plaintiff, upon the record in said 
case. 

6 . The Court below erred in overruling the pleas of the 
defendant, Thomas H. McKee, and in holding the affi¬ 
davit of defense of said Thomas H. McKee, defendant, 
insufficient and in entering judgment against him upon * 
the record in the case. 

Brief of Argument. 

I. The District National Bank is not the holder and owner 
of the note sued on in this case. 

The first question presented in this case upon the face 
of the record is as to whether the legal ownership of said 
note by a legal and proper indorsement is in the District 
National Bank with the right to maintain this action 
thereon. The declaration, bill of particulars, and affi¬ 
davit of merits, are to the effect that the District National 
Bank, appellee, acquired title and became the legal owner 
and holder of said note by indorsement, by virtue of the 
written statement on the back thereof (Rec., pp. 2 , 4 ). 

It is contended by the appellant that the writing on the 
back of the note shows upon its face that it is not an 
indorsement at all, and not a statement of a character to 
pass legal title and ownership of the note, to said bank 
under the law, as we now shall proceed to show. 

In the case of Trust Co. v. National Bank , 101 U. S., 
Rep. 68 , 70 , the suit was on a promissory note bearing a 
written statement on its back as follows: 

“ For value received, we hereby guarantee the pay¬ 
ment of the within note at maturity or at any time 
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thereafter, with interest at ten per cent, per annum 
until paid, and agree to pay all costs and expenses 
paid or incurred in collecting the same. 

B. F. ALLEN, 

President." 

The Court held that in no commercial sense was this 
writing an^ indorsement, nor was it intended, in all proba¬ 
bility, to be such; that a guaranty is not a negotiation of 
a bill or note as understood by the law merchant, is certain: 
also that the note was not indorsed and was not taken in 
the usual course of business by that mode of transfer in 
which negotiable paper is usually transferred. 

So in the case at bar; the note, even if properly signed 
by the Samuel H. Moore Company, which is questioned, 
was not indorsed to the District National Bank, appellee, 
and, like the note above referred to, was not taken in the 
usual course of business by that mode of transfer in which 
negotiable paper is usually transferred. It was not due 
course in any sense. The note was neither indorsed nor 
was it assigned. It was simply discounted and deposited 
with the bank to the credit of The Samuel H. Moore Com¬ 
pany for some sort of consideration, upon the terms stated 
in the writing placed on it, without expressly mentioning 
or affecting its legal ownership and title, and evidently 
• without any intention of doing so. The writing itself 
shows that it was the intention of the parties that the 
ownership of the note should remain in the Moore Com¬ 
pany by placing the note to its credit. It would be 
inconsistent to put the note to the credit of Moore Com¬ 
pany and at the same time say the District National Bank 
owned it. 

See also, Tuttle v. Bartholomew , 12 Met., 452 ; 

Omaha National Bank v. Walker , 5 Fed., 399 , 403 ; 




Thompson , Houston Elec. Co. v. Capital Elec. Co., 
56 Fed., 849 - 854 . 

1 Dan. Nego. Inst. (4 Ed.) Secs. 664 , 741 . 

% 

The Code of the District of Columbia, which provides 
for almost every conceivable thing that is proper upon the 
subject of negotiable instruments, says (Sec. 1304 ) 
“indorsement means an indorsement completed by de¬ 
livery;” again it (Sec. 1334 ) says, “if payable to order 
it is negotiated by the indorsement of the holder, com¬ 
pleted by delivery.” But it does not provide for a scheme 
of indorsement such as is claimed in this case upon the 
declaration, bill of particulars and affidavit of merits, 
where there is no indorsement. 

One or two of the States may have gone astray on this 
question where the writing on the notes differs from the 
statement on the note here, but other States, Massachu¬ 
setts especially, differ with them. The United States 
courts uniformly hold that such statements are not indorse¬ 
ments. The writing on the back of the note in the Trust 
Co. case, 101 U. S. Report 68 , 70 , is the only writing of the 
kind in the books that is at all like the writing on the 
back of the note in this case, and it was held not to be an 
indorsement. 

The first part of the writing on the back of the note 
(Rec., p. 3 ), which, if properly signed, can only be treated 
as an agreement between the bank and the Moore Com¬ 
pany and not as an indorsement, says: 

“Samuel H. Moore Co., Samuel H. Moore, for 
deposit to the credit of the Samuel H. Moore Com¬ 
pany per Samuel H. Moore, President,” etc., etc. 

It is stated by the cashier of the bank in the affidavit 
of merits— 







“That the said note before the maturity thereof 
was delivered to the District National Bank by said 
Samuel H. Moore and was by said District National 
Bank, discounted to the credit of The Samuel H. 
Moore Company and the money paid to the said 
Samuel H. Moore Company.’* 

There is nothing in all this which indicates either 
directly or indirectly that the legal title or ownership of 
the note was to be transferred to the District National 
Bank, or that it was the intention of the parties thereto . 
to so transfer the note, but it expressly states that the 
note is simply deposited to the credit of The Samuel H. 
Moore Company, which left the ownership of the note 
in that Company. 

The second part of the statement (Rec., p. 3), guaran¬ 
teeing the payment of the note and any renewal of the 
same, and waiving protest, demand and notice of non¬ 
payment thereof, show that there was not any intention 
on the part of the Moore Company to pass the title or 
ownership of said note to the bank but that said Moore 
Company intended to and did retain and hold, in all 
respects, the ownership and control of the note as a 
deposit in the bank. 

From what has already been shown we think the Court 
will agree with us that the declaration being contradicted 
by the bill of particulars as to the matter of indorsement, 
and not being sufficiently sustained by the affidavit of 
merits, and the pleas of the appellant denying such indorse¬ 
ment and legal ownership of the note and sustaining the 
pleas by his affidavit of defense, there is no just ground 
for a judgment against the appellant in this case. 

II.—The District National Bank is not the proper party 
plaintiff in interest. 




The assignment of error (2) on this point is fully covered 
by the facts and law presented in the preceding paragraph. 
If the District National Bank was not the legal owner 
and holder of the note by indorsement as alleged, at the 
time this suit was instituted, it is not entitled to maintain 
this suit and have judgment therein. We ask that the 
point under this assignment may be considered upon what 
has already been said under the statement and the first 
assignment. The rule of law is well established that the 
plaintiff must be the real party in interest. 

III.—No demand for payment of the note was made on 
McKee. 

It will be observed that the note sued on is made payable 
“on demand after date” to The Samuel H. Moore Com¬ 
pany at 522 Colorado Building, Washington, D. C. 
(Nothing appears in the affidavit of defense concerning a 
demand.) It is alleged in the declaration and sworn to in 
the affidavit of merits that the note was presented and pay¬ 
ment demanded thereon of Thomas H. McKee, who denies 
in his plea (Rec. 5) that any such presentation or demand 
for payment was ever made upon him by the District 
National Bank or by the Samuel H. Moore Company or 
Samuel H. Moore, or any of their agents as alleged, and 
that so far as he is concerned the said note was not due 
and unpaid as against him at the time this suit was com¬ 
menced, for the reason that no such demand had been 
made of him to pay it. Nobody swears positively for 
the appellee bank that any such demand was made by 
the said bank, or by anybody representing it, at any time,* 
or at 522 Colorado Building, Washington, D. C., or at 
any other place. The cashier swears the bank caused a 
demand to be made on McKee but it is not shown who 
made the demand or the date or place it was made, if at 








all, and the allegations of the declaration on this point 
are no more specific than the affidavit. 

The demand is not shown to have been made of McKee 
and until this has been done no cause of action exists 
against him, on said note. It is said in Wallace v. 
McConnell , 13 Pet., 91, 96: 

“Where the promise is to pay on demand at a 
particular place, there is no cause of action until the 
demand is made, and the maker of the note cannot 
discharge himself by an offer of payment, the note 
not being due until demanded.” 

See also, 1 Dan. Nego. Inst. (4 Ed.) pp. 616-617, 
Sec. 645. 

When, where, and by whom was the alleged demand 
for payment of the note made of the appellant, McKee? 
The note could only become due, and subject to suit 
thereon, by reason of such demand when made by the 
legal holder and owner thereof. If the note was delivered 
for deposit to the District National Bank, appellee, by 
The Samuel H. Moore Company before its maturity, as 
alleged in the declaration (Rec., p. 2), this is an admission 
that no demand for payment had been made by the holder 
and owner The Samuel H. Moore Company of the appel¬ 
lant McKee, and that the note was not due and liable to 
suit at the time of its delivery to the said bank. What 
the District National Bank, appellee, did after the note 
was delivered to it has already been referred to. It could 
not mature the note by a demand unless it was the legal 
owner and holder of the note. Sufficient facts are not 
stated in the declaration upon which to found a judgment 
under the 73d Rule where issue is joined thereon as is the 
case here, and the demand poorly alleged in the declara¬ 
tion and not established by the affidavit of merits. 

The affidavit of merits is thoroughly insufficient to 
establish a demand and is so vague that I have quoted it 
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in full above. The affiant swears that upon the matur¬ 
ity of the note the appellee-bank caused a demand to be 
made on McKee, when the only act that would mature the 
note was its presentation and demand for payment. 

IV. —The Samuel H. Moore Company is the holder and 
owners of the note. 

That The Samuel H. Moore Company is the legal owner 
and holder of the note and not the District National 
Bank, has been presented in the statement and in the * 
argument under the first assignment of errors and it will 
not be necessary to repeat it here. 

V. —The Affidavit of merits. 

The affidavit of merits first says the note was indorsed 
by Samuel H. Moore and The Samuel H. Moore Company 
by its President. An examination of the writing on the 
back of the note will show this not to be so. It is not 
an indorsement as shown by the bill of particulars (Rec., 

4). But affiant contradicts this by saying elsewhere 
that the note was delivered to the District National Bank 
by Samuel H. Moore and discounted to the credit of The 
Samuel H. Moore Company and the money paid to said 
Company (Rec. 4). There is a decided difference between 
depositing a note to the credit of a party and selling it 
and indorsing over the title. It is evident from the facts 
on the face of the record that the second statement is the 
correct one, namely, that the note was simply deposited 
and not indorsed. If the District National Bank is a 
mere depositary of the note it could not maintain an 
action on it on this ground (2 Dan. Nego. Inst. (4 Ed.) 
Sec. 1181a, p. 219, and citations). 

Something more is required concerning a note payable 
on demand, when the demand matures the note, than to 
state in the affidavit— 


“That upon the maturity of said note the District 
National Bank caused the same to be demanded of 
the defendant Thomas H. McKee.” * * * 

We are entitled to know who made the demand, and 
where and when it was made. The affidavit on this point 
is too indefinite for any purpose. 

When we turn to the 73d Rule it is found that the 
affidavit fails to state “exclusive of all set-offs and just 
grounds of defense.” 

The affidavit is too defective to base a judgment on 
it in this case. 

VI.—The affidavit of defense. 

Referring to the 73d Rule and the affidavit of defense, 
we are free to say that we do not see how we could have 
made an affidavit more in compliance with the Rule. 
Appellant says that the District National Bank is not 
entitled to recover any judgment whatever, because he 
is not indebted to said bank in the sum claimed in the 
declaration or in any other sum whatever (Rec. 6). 

The appellant has set out in his affidavit that the 
District National Bank was not at the date of the com¬ 
mencement of the suit the legal owner and holder of said 
note with the right of action thereon, and that it was not 
the real party plaintiff in interest; that the said bank 
is not the transferee of said note, but that the note was 
deposited with it to the credit of Samuel H. Moore Com¬ 
pany, who was then and is now the legal owner and holder 
of the note (Rec. 6). The affidavit supports the pleas 
(Rec. 5), which, if sustained, are sufficient to defeat the 
plaintiff’s claim. We ask that the judgment may be 
reversed. 

HEBER J. MAY, 
Attorney for Appellant. 
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BRIEF FOR APPELLEE 


The rules of this Court require the appellee to 
submit a brief under penalty of not being heard. Other¬ 
wise no brief would have been filed. There is not a 
point raised in this appeal that requires serious answer. 
An inspection of the note itself will show the Court that 
the bank made title to it through two separate indorse¬ 
ments exclusive of the rubber stamp guarantee of renewals 
and waivers of protest, etc., upon it and them. This 
Court takes judicial notice of the fact that when a note is 
deposited or discounted to the credit of anybody, the bank 
is a purchaser of the note and the credit is subject to 
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check. Notes are either deposited for collection or dis¬ 
count. The declaration and affidavit of merits shows that 
the note was discounted by the bank, which became the 
legal holder and owner thereof. 

The affidavit of defense sets up no facts whatever, but 
states the legal conclusion^the bank is “not the legal 
owner and holder of the promissory note * * * with 

right and tide to a cause of action thereon against this 
defendant}” and this qualification is explained in the next 
paragraph by the statement that the declaration claims 
McKee to be the-maker of the promissory note, while the 
bill of particulars shows his co-defendants are not trans¬ 
ferors of the note, but guarantors, etc. 

Nowhere is it denied that McKee owes this money, or 
is it suggested that a meritorious defense exists of which 
the defendant is deprived by the summary operation of 
the 73d Rule of the D. C. Supreme Court. 

The judgment should be affirmed with costs. 

Respectfully submitted, 

Charles F. Carusi, 

Attorney for AppeUee. 












